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Holiday Greetings.from SRC

Stone, Rosenblatt & Cha hopes your holiday season is a joyous one, and wishes you and yours
health, happiness, and prosperity for the New Year.
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Legally Speaking

By Ira H. Rosenblatt, Esq.

Ira Rosenblatt authors a recurring
column called “Legally Speaking,”
which regularly appears in the San
Fernando Valley Business Journal.

We are considering listing

i our company’s sizable distri-

bution center in Camarillo for sale.

We’re asking prospective brokers to kick us back a percent-

age of their commission given certain conditions are met. Is
this lawful?

At the risk of offering you a stereotypical lawyer answer,

my answer is “yes and no.” It depends on what you are
expected to do, if anything, in exchange for the commission
split. In California, it is unlawful for a licensed real estate
broker to compensate, directly or indirectly, any person for
performing any acts requiring a license (e.g. soliciting offers
or showing property). Conversely, it is perfectly lawful for
a broker to share a commission with a client provided the
client isn’t expected to perform services requiring a license.
Consequently, your broker is free to split his commission with
you, if he so chooses, so long as the split isn’t predicated on
you performing services requiring a license. For the benefit
of any licensed real estate personnel who may read this col-
umn, remember, although referral fees are permissible, you
can’t pay compensation to an unlicensed person for licensed
services.

I value real estate brokers, but | think they add less
value if | find the buyer. What advice do you have for
me as | contemplate listing my house?

Although there are several theoretical options, there are

fewer practical options given current market conditions.
Most competent brokers will balk at signing anything other
than an “exclusive right to sell listing agreement” which obli-
gates owners to pay their broker a commission if a sale occurs
during the listing term regardless of who sold the property or
procured the buyer. Given this reality, my recommendation is
to either negotiate a “carve-out” provision (which provides
that no commission shall be due if certain identified buyer(s)
[who are spelled out] purchase the property) or a “two-tiered”
commission schedule (e.g., providing for a lower commission
should you find the buyer). Either way, it is critical that you
raise this issue up-front, and that whatever agreement you
reach is clearly spelled out in writing and made a part of your
listing agreement.

continued on page 6
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Editor’s Notes

We are pleased to provide you
with the Winter 2008 Edition of
“At Issue.”

Our quarterly publication re-
mains comprised of all original
material, composed by SRC’s
own attorneys and law clerks.
This edition focuses on recent
developments in California law, which will have a signifi-
cant impact on the way that business is conducted within
our State, including an analysis of the recent California
Supreme Court case addressing the limited enforceability
of non-competition and non-solicitation agreements. Also
featured is Robyn McKibbin’s treatment of the landmark
decision in Brinker v. Superior Court, which handed Cali-
fornia employers a victory in the battle of wage and hour
claims. Finally, we feature the ninth installment of Ira
Rosenblatt’s “Legally Speaking,” which provides clients,
colleagues and friends with an opportunity to have their
general legal questions addressed by one of SRC’s found-
ing directors.

We would like to thank our clients and friends for their
comments regarding our newsletter. As our newsletter is
comprised entirely of original material researched and
written by the attorneys of SRC, we can address any topic
that you, the reader, desires. Please do not hesitate to
contact me with any topics that you would like addressed
in future editions of “At Issue.”

We truly hope you enjoy our publication. If you are tired
of sharing your “At Issue” with your colleagues or know of
someone who would like to be placed on our mailing list,
please drop me a line at ggarfinkel@srclaw.com and we
will make sure that they receive all future editions. Also,
should you ever need additional copies of our newsletter,
or back editions, please let us know. If you wish to speak
with us directly, call (818) 999-2232. Once again, we truly
hope you enjoy “At Issue.”

Gregg S. Garfinkel, Editor

“At Issue” is the newsletter of Stone, Rosenblatt & Cha, A
Professional Law Corporation. “At Issue,” which is published
quarterly, is designed to keep our clients, colleagues, and friends
apprised of recent decisions and legal trends which affect our mutual
areas of interest. The articles and case briefs contained herein are of
a general nature and are not intended to be interpreted as advice on
specific legalissues. Also, the mere receipt of this newsletter does
not create an attorney-client relationship. Questions or comments
regarding “At Issue” should be directed to:

At Issue

STONE|ROSENBLATT|CHA, PLC

21550 Oxnard Street

Main Plaza, Suite 200

Woodland Hills, California 91367

Telephone: 818-999-2232

Facsimile: 818-999-2269

E-Mail: ggarfinkel@srclaw.com

©2008 Stone, Rosenblatt & Cha, PLC. All rights reserved.
Reproduction in a quantity not to exceed 15 is hereby granted
without additional authorization. Reproduction in a quantity in
excess of 15 is prohibited without prior written permission.
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Profile: Shannon Carpinelli

Although Shannon Carpinelli was born in New Orleans, sometimes
known as the Big Easy, those who know and love Shannon know she
does not do anything “slowly.” She also is not one to kick-back and
take it “easy.” She likes to stay busy and get things done — and she
excels at both.
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Shannon is Stone, Rosenblatt & Cha’s Controller and a critical mem-
ber of ourteam for over 15 years. If she is not in our accounting depart-
ment with her sleeves rolled up meticulously managing SRC’s billings,
account receivables, and account payables, chances are Shannon is
tending to any one of the other 101 things on her plate.

You see, Shannon lives with her husband and two daughters, ages 6
and 12, in Arcadia. You don’t need Google Maps to know Arcadia isn’t
around the corner from Warner Center. You might think that given her
commute, Shannon would miss out on certain parental activities. If
so, you would be wrong. If Shannon isn’t running to organize a Girl Scout trip, she may just as likely be picking up something
for her monthly girls-only Bunco game, or overseeing some school event (where she volunteers as a Room Parent Coordinator)
for one of her beautiful daughters, or perhaps helping out a friend, or waiting in line to catch a mid-night showing of Twilight as
she recently did. When she has “free time,” she and her husband Ed head East to “the river.” The whole Carpinelli family are self
professed “river rats.” They own a home in Lake Havasu and spend most of their weekends throughout the year boating, skiing,
tubing, or off-roading. And when that just isn’t enough, Shannon and Ed might just mount their Harley and hit the open road. Don’t
be surprised if you catch them at the Laughlin River Run, the Love Ride, or just tooling around through the local canyons..

Looking back, it is hard to believe Shannon ever found time to complete her education, but to her credit, she did. Shannon
attended Arcadia High School, later obtained her Paralegal Certificate, and ultimately earned her Bachelor of Arts degree in
Business Administration from Cal State Los Angeles. In 1993, Shannon began working with SRC as the firm’s office manager.
She now oversees the firm’s accounting department and reports directly to the firm’s Managing Director in the capacity of
Controller.

Stone, Rosenblatt & Cha named among
“Best Places to Work”

SRC is proud to be named among the Top-10 “Best Places to Work” by the Business
Journaland ranked #1 among all law firms in the greater San Fernando Valley area. The
Best Places to Work survey process was sponsored by the San Fernando Valley Busi-
ness Journal and managed by Best Companies Group (BCG), an independent workplace
excellence research firm, that conducted the surveys, evaluated the data, and ultimately chose the companies that
were good enough to make the list.
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places to work

Both publicly and privately held organizations were eligible. The Business Journal and BCG culled through hundreds
of qualified companies, working together to identify and recognize area companies with 15 or more employees and
a strong commitment to workplace excellence. Honorees were selected based on benefits, corporate philanthropy,
policies, work-life balance, camaraderie and support of employees’ personal growth. Judges considered various
criteria, including a company survey (weighted at 25%) and responses to a 60-question survey which was completed
by all company employees (weighted at 75%), designed to assess their satisfaction with their work and employer.
The two combined sets of data were tabulated and analyzed to determine a final ranking.

When the results were announced, SRC was thrilled to be among the highest honorees. SRC’s Managing Director,
Ira H. Rosenblatt notes “[O]ne of our company core values is to create and maintain a positive professional culture
that breeds success. We all strive to do so in many ways (e.g. encourage unity, innovation, and freedom to create;
celebrate, reward, and recognize one another when goals are met; and all contribute to an enthusiastic, collegial,
vibrant, and productive environment). It is one thing, as owners and management, to think we’re succeeding in this
regard. But it is an entirely different, and far more rewarding, experience to have your own employees validate it for
everyone. We’re all thrilled with this distinction.”
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Trick-Or-Treat!

Once a year, the halls of SRC are a
little kookier than usual. Judge Judy,
Ellen DeGeneres, Peg Bundy, Carrie
Bradshaw and The Moving Man were

amongst the revelers.

Questions That Haunt Me!

e How important does a person have to be before they are considered assassinated instead of just murdered?

e How is it that we put man on the moon before we figured out it would be a good idea to put wheels on luggage?
e Why is it that people say they ‘slept like a baby’ when babies wake up every two hours?

e Why are you IN a movie, but you’re ON TV?

e Why do doctors leave the room while you change? They’re going to see you naked anyway.

e Why do toasters always have a setting that burns the toast to a horrible crisp, which no decent human being
would eat?

e If Jimmy cracks corn and no one cares, why is there a song about him?

e Can a hearse carrying a corpse drive in the carpool lane ?

e If the professor on Gilligan’s Island can make a radio out of a coconut, why can’t he fix a hole in a boat?
e Why does Goofy stand erect while Pluto remains on all fours? They’re both dogs!

e |f Wile E. Coyote had enough money to buy all that ACME stuff, why didn’t he just buy dinner?

o |f electricity comes from electrons, does morality come from morons?

¢ Do the Alphabet song and Twinkle, Twinkle Little Star have the same tune?

e Why did you just try singing the two songs above?
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Major Meal & Rest Break Case to be Heard by Supreme Court
By Robyn McKibbin, Esq.

The 4th District Court of Appeal recently handed California employers a victory in the battle on
wage & hour compliance. The case, entitled Brinker Restaurant Corp. v. Superior Court, a class
action lawsuit for various wage and hour violations against a restaurant conglomerate, which
includes Chili’s Grill & Bar and Maggiano’s Little Italy. The heart of the dispute is the meaning of
the employer’s obligation to “authorize and permit” breaks. The Court of Appeal ruled that while
employers could not discourage employees from taking meal and rest breaks, they do not have to
ensure the breaks are actually taken. The ruling relieved employers of the burden of micro-man-
aging and allowed employers to treat employees like grown-ups, capable of deciding when to eat
their lunches and take their rest breaks. Unfortunately, the California Supreme Court unanimously decided to hear the
case. The Supreme Court tends to be very partial toward employees and worker rights. Last year, the high court bent over
backwards to interpret the meaning of wage and hour laws and determined that the one “hour of pay” for a missed meal
or rest break constitutes a “premium” wage, not a penalty. This generous statutory interpretation entitled employees to
interest, penalties, attorney’s fees, and a three-year statue of limitations for missed meal and rest breaks. No date has
been set for oral arguments. While the law on meal and rest breaks remains unclear, employers should make sure that
meal and rest breaks are being taken and adequately recorded.

Bowling Blatt’s Win Inaugural SRC Bowling Tournament

SRC recently held its =
Bowl-O-Rama at the |
Woodlake Bowl. In a hot-
ly contested battle, the
Bowling Blatt’s edged
out the Bowling Cha’s
and the Bowling Stone’s.
Ira Rosenblatt received |
high-score honors. Judith
Nourse also received a
trophy for her “perfor-
mance.” [SRC]

Harassment Training
DO YOU EMPLOY 50 OR MORE PERSONS? IF SO, ARE YOU COMPLIANT WITH CALIFORNIA LAW?

California Law AB 1825 requires employers who employ 50 or more persons to provide two hours of sexual
harassment training every two years to all persons who supervise California-based employees.

Stone, Rosenblatt & Cha offers training either at our offices, or on-site at client facilities, for a flat-
fee. Though our presentations are designed to educate, they are laced with entertaining clips and
other tidbits to ensure that we keep everyone’s attention.

For more information or to schedule your next supervisor training seminar, please contact Diane
Marioni at dmarioni@srclaw.com or call 818-999-2232.
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Legally Speaking continued from page 2

Do shareholders in a California corporation have an ab-
solute right to inspect any and all corporate records?

The California Corporations Code allows shareholders

to inspect records, but the nature and extent of per-
missible access depends on the type of records one seeks to
inspect and the reasons for the inspection. Shareholders have
an absolute right to inspect corporate bylaws and articles.
Though not absolute, they also have broad rights to inspect ac-
counting books and records, at the corporation’s home office,
during business hours, upon written demand demonstrating
“...apurpose reasonably related to such holder’s interest as a
shareholder.” Shareholders who hold at least 1% of outstand-
ing stock may inspect a corporation’s federal tax return on
file with the Internal Revenue Service. It is also worth noting
that the shareholder may delegate its inspection rights to an
agent or attorney. California Corporation Code section 1601
also states that the inspecting shareholder, or his/her agent
or attorney, may make copies or extracts. These rights cannot
be limited by articles or bylaws.

When can one file an election converting a C-corpora-
tion to an S-corporation?

For newly formed corporations, an S-election must be

filed by the 15th day of the 3rd month of its taxable year.
For this purpose, the “taxable year” begins when the corpora-
tion commences doing business, or acquires assets, or issues
shares, whichever occurs first. Elections are deemed filed as of
date of postmark. Generally, if one files outside this window,
the election is deemed effective the following tax year.

The Quotable Lawyer

“We make a living by what we get, we make a life by
what we give.”

— Sir Winston Churchill

“Reputation is what other
people know about you.
Honour is what you know
about yourself.”

— Lois McMaster Bujold

“You attract people by the qualities you display.
You keep them by the qualities you possess.”

— Sayswho
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Non-Competition Agreements continued from page 1

accounting firm Arthur Andersen (“Andersen”). Just like
many other companies, Andersen made their managers’
employment contingent on the manager signing a non-com-
petition agreement, which, among other things, prohibited
the manager from working for or soliciting certain Andersen
clients (and employees) for limited periods of time following
termination of employment.

As we know, in April 2002, in the wake of the Enron scandal
and the subsequent indictment by the United States govern-
ment, Andersen began selling off assets, including certain
practice groups, to various entities. One suitor was HSBC USA,
Inc. (@ New York based banking corporation).

HSBC, USA, Inc., through its subsidiary, Wealth and Tax
Advisory Services (“WTAS”), agreed to purchase a portion of
Andersen’s tax practice, including Edwards’ group. There was
one condition, however. Before it would hire any former An-
dersen employees, HSBC USA, Inc., required the employee to
execute an agreement entitled “Termination of Non-compete
Agreement,” (“Termination Agreement”) which essentially
required the former Andersen employees to, among other
things, release Andersen of all claims, preserve Andersen’s
confidential information, and cooperate with Andersen in
connection with the government investigation. In exchange,
the Termination Agreement provided that Andersen released
its former employees from their non-compete agreement they
signed when they commenced employment with Andersen.
Edwards signed WTAS’s offer letter. However, concerned that
the Termination Agreement would relieve Andersen of its
statutory obligation to indemnify him against claims made
by Andersen clients or the government arising out of his An-
dersen employment, Edwards refused to sign the Termination
Agreement. As a result, Andersen fired Edwards, withheld
any severance benefits, and WTAS withdrew his prior offer
of employment.

Edwards filed suit against Andersen, HSBC USA, Inc., and
WTAS. He settled with all of the defendants except Andersen.
The essence of Edwards’ position was that the non-competition
agreement that he (and all of the other managers) were
obligated to sign when first employed by Andersen violated
California Business and Professions Code Section 16600 and
was therefore invalid and unenforceable. Section 16600 states
that, subject to certain narrow exceptions (none of which
are applicable in the facts of this case like sale of all of ones
interest and goodwill in a company, or dissolution of an LLC
on partnership interest), “every contract by which anyone
is restrained from engaging in a lawful profession, trade,
or business of any kind is to that extent void.” Therefore,
Andersen’s requirement that Edwards sign the Termination
Agreement (which had Edwards waiving certain rights he
may have had against Andersen) in order to be released from
an unlawful non-competition agreement was wrongful, thus

continued on page 7
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